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with due diligence and is sufficient on
its face, the Judge shall forthwith dis-
qualify himself and withdraw from the
proceeding.

(d) Denial of request. If the Judge does
not disqualify himself and withdraw
from the proceedings, he shall so rule
upon the record, stating the grounds
for his ruling and shall proceed with
the hearing, or, if the hearing has
closed, he shall proceed with the
issuance of his decision, and the provi-
sions of § 2200.90 shall thereupon apply.

§ 2200.69 Examination of witnesses.

Witnesses shall be examined orally
under oath or affirmation. Opposing
parties have the right to cross-examine
any witness whose testimony is intro-
duced by an adverse party. All parties
shall have the right to cross-examine
any witness called by the Judge pursu-
ant to § 2200.67(j).

§ 2200.70 Exhibits.

(a) Marking exhibits. All exhibits of-
fered in evidence by a party shall be
marked for identification before or
during the hearing. Exhibits shall be
marked with the case docket number,
with a designation identifying the
party or intervenor offering the ex-
hibit, and numbered consecutively.

(b) Removal or substitution of exhibits
in evidence. Unless the Judge finds it
impractical, a copy of each exhibit
shall be given to the other parties and
intervenors. A party may remove an
exhibit from the official record during
the hearing or at the conclusion of the
hearing only upon permission of the
Judge. The Judge, in his discretion,
may permit the substitution of a dupli-
cate for any original document offered
into evidence.

(c) Reasons for denial of admitting ex-
hibit. A Judge may, in his discretion,
deny the admission of any exhibit be-
cause of its excessive size, weight, or
other characteristic that prohibits its
convenient transportation and storage.
A party may offer into evidence photo-
graphs, models or other representa-
tions of any such exhibit.

(d) Rejected exhibits. All exhibits of-
fered but denied admission into evi-
dence, except exhibits referred to in
paragraph (c) of this section, shall be

placed in a separate file designated for
rejected exhibits.

(e) Return of physical exhibits. A party
may on motion request the return of a
physical exhibit within 30 days after
expiration of the time for filing a peti-
tion for review of a Commission final
order in a United States Court of Ap-
peals under section 11 of the Act, 29
U.S.C. 660, or within 30 days after com-
pletion of any proceedings initiated
thereunder. The motion shall be ad-
dressed to the Executive Secretary and
provide supporting reasons. The exhibit
shall be returned if the Executive Sec-
retary determines that it is no longer
necessary for use in any Commission
proceeding.

(f) Request for custody of physical ex-
hibit. Any person may on motion to the
Executive Secretary request custody of
a physical exhibit for use in any court
or tribunal. The motion shall state the
reasons for the request and the dura-
tion of custody requested. If the ex-
hibit has been admitted in a pending
Commission case, the motion shall be
served on all parties to the proceeding.
Any person granted custody of an ex-
hibit shall inform the Executive Sec-
retary of the status every six months
of his continuing need for the exhibit
and return the exhibit after completion
of the proceeding.

(g) Disposal of physical exhibit. Any
physical exhibit may be disposed of by
the Commission’s Executive Secretary
at any time more than 30 days after ex-
piration of the time for filing a peti-
tion for review of a Commission final
order in a United States Court of Ap-
peals under section 11 of the Act, 29
U.S.C. 660, or 30 days after completion
of any proceedings initiated there-
under.

[51 FR 32015, Sept. 8, 1986; 52 FR 13832, Apr.
27, 1987]

§ 2200.71 Rules of evidence.

The Federal Rules of Evidence are
applicable.

§ 2200.72 Objections.

(a) Statement of objection. Any objec-
tion with respect to the conduct of the
hearing, including any objection to the
introduction of evidence or a ruling by
the Judge, may be stated orally or in

VerDate 11<MAY>2000 04:48 Jul 27, 2001 Jkt 194111 PO 00000 Frm 00260 Fmt 8010 Sfmt 8010 Y:\SGML\194111T.XXX pfrm01 PsN: 194111T



261

Occupational Safety and Health Review Commission § 2200.74

writing, accompanied by a short state-
ment of the grounds for the objection,
and shall be included in the record. No
such objection shall be deemed waived
by further participation in the hearing.

(b) Offer of proof. Whenever evidence
is excluded from the record, the party
offering such evidence may make an
offer of proof, which shall be included
in the record of the proceeding.

§ 2200.73 Interlocutory review.
(a) General. Interlocutory review of a

Judge’s ruling is discretionary with the
Commission. A petition for interlocu-
tory review may be granted only where
the petition asserts and the Commis-
sion finds:

(1) That the review involves an im-
portant question of law or policy about
which there is substantial ground for
difference of opinion and that imme-
diate review of the ruling may materi-
ally expedite the final disposition of
the proceedings; or

(2) That the ruling will result in a
disclosure, before the Commission may
review the Judge’s report, of informa-
tion that is alleged to be privileged.

(b) Petition for interlocutory review.
Within five days following the receipt
of a Judge’s ruling from which review
is sought, a party may file a petition
for interlocutory review with the Com-
mission. Responses to the petition, if
any, shall be filed within five days fol-
lowing service of the petition. A copy
of the petition and responses shall be
filed with the Judge. The petition is de-
nied unless granted within 30 days of
the date of receipt by the Commission’s
Executive Secretary. A corporate party
that files a petition for interlocutory
review or a response to such a petition
under this section shall file with the
Commission a copy of its declaration of
corporate parents, subsidiaries, and af-
filiates previously filed with the Judge
under the requirements of § 2200.36(c) or
§ 2200.37(d)(4). In its discretion the Com-
mission may refuse to accept for filing
a petition or response that fails to
comply with this disclosure require-
ment. A corporate party filing the dec-
laration required by this paragraph
shall have a continuing duty to advise
the Executive Secretary of any changes
to its declaration until the Commission
either denies the petition for interlocu-

tory appeal or issues its decision on the
merits of the appeal.

(c) Denial without prejudice. The Com-
mission’s action in denying a petition
for interlocutory review shall not pre-
clude a party from raising an objection
to the Judge’s interlocutory ruling in a
petition for discretionary review.

(d) Stay—(1) Trade secret matters. The
filing of a petition for interlocutory re-
view of a Judge’s ruling concerning an
alleged trade secret shall stay the ef-
fect of the ruling until the Commission
denies the petition or rules on the mer-
its.

(2) Other cases. In all other cases, the
filing or granting of a petition for in-
terlocutory review shall not stay a pro-
ceeding or the effect of a ruling unless
otherwise ordered.

(e) Judge’s comments. The Judge may
be requested to provide the Commis-
sion with his written views on whether
the petition is meritorious. The Judge
shall serve copies of these comments
on all parties when he files them with
the Commission.

(f) Briefs. Should the Commission de-
sire briefs on the issues raised by an in-
terlocutory review, it shall give notice
to the parties. See § 2200.93—Briefs be-
fore the Commission.

[51 FR 32015, Sept. 8, 1986, as amended at 54
FR 18491, May 1, 1989; 55 FR 22782, June 4,
1990]

§ 2200.74 Filing of briefs and proposed
findings with the Judge; oral argu-
ment at the hearing.

(a) General. A party is entitled to a
reasonable period at the close of the
hearing for oral argument, which shall
be included in the stenographic report
of the hearing. Any party shall be enti-
tled, upon request made before the
close of hearing, to file a brief, pro-
posed findings of fact and conclusions
of law, or both, with the Judge. In lieu
of briefs, the Judge may permit or di-
rect the parties to file memoranda or
statements of authority.

(b) Time. Briefs shall be filed simulta-
neously on a date established by the
Judge. A motion for extension of time
for filing any brief shall be made at
least three days prior to the due date
and shall recite that the moving party
has advised the other parties of the
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